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THE ADM NI STRATI O14 AND ENFORCEMENT OF THE
PAYMENT OF WAGES AND OTHER COMPENSATI ON LAW
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Hi storical Note: Chapter 21 of title 12 is based substantially
upon "Regul ation XXXVII1I, Relating to the Adm nistration and
Enforcement of the Paynent of Wages and Ot her Conpensation Law' of
t he Departnment of Labor and Industrial Relations. [Eff. 12/31/71; am
8/ 26/ 73; R 7/30/81]

8§12-21-1 Definitions. As used in this chapter:

"Departnent” neans the departnent of |abor and industri al
rel ations.

"Director"” shall be as defined in section 388-1, Hawaii Revi sed
St at ut es.

"Enpl oy" shall be as defined in section 388-1, Hawaii Revised
St at ut es.

"Enpl oyee" shall be as defined in section 388-1, Hawaii Revi sed
St at ut es.

"Enpl oyer" shall be as defined in section 388-1, Hawaii Revised
St at ut es.

"Wages" shall be as defined in section 388-1, Hawaii Revised
Statutes. [Eff: 7/30/81] (Auth: HRS 8388-13) (Ilnp: HRS 8§388-13)

812-21-2 Monthly payday elections. (a) A petition for
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once-a-nonth pay election, or for an election to term nate
once-a-nonth pay, shall be nade by:

(1) An official representative of a recognized collective
bargaining unit with the concurrence of at | east
twenty-five per cent of the total nunber of eligible
voters in the collective bargaining unit as evidenced by
their signatures thereon; or

(2) Any enployee of an enployer not in a collective bargaining
unit with the concurrence of at |east twenty-'Live per
cent of the eligible non-bargaining unit voters in the
enpl oy of that enployer as evidenced by their signatures

t her eon.
(b) The petition shall be filed on a form furnished by the
enf orcenent division of the departnment at 888 MIlilani Street, Room
401, Honolulu, or its district offices on Hawaii, Mui, and Kauai.

(c) No formal secret ballot election need be conducted when a

petition is received froman enployer's sole enployee.

(d) An enpl oyee nust be on the enployer's payroll on the date

of election to be eligible to vote.

(1) In an election requested by an official representative of
a collective bargaining unit, only nenmbers of that
collective bargaining unit who are eligible voters shal
be entitled to vote.

(2) In an election requested by a non-bargaining unit
enpl oyee, only non-bargaining unit enployees of the
enpl oyer who are eligible voters shall be entitled to
vot e.

(3) If the eligibility of a particular enployee to vote is
chal l enged, the ballot of that enployee shall be received
by the departnmental representative under protest and
pl aced in an individual envel ope provided for that
purpose. |If challenged ballots woul d determ ne the

el ection, the departnent shall investigate the challenge
and the departnment's findings shall be binding on al
parties.
(e) A certification of election issued.by the departnent shal
be valid until a new election and certification of results of that

el ection supersede the previous certification.

(f) A new petition for election shall not be accepted until
two years have el apsed, fromthe date of the previous el ection.
[Eff. 7/30/81] (Auth: HRS 8388-13) (Inp: HRS 8388-2)

8§12-21-3 Exception to the sem nonthly payday. (a) The director
may grant an exception to the sem nonthly payday requirenment when it
is shown that:
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(1) The enployer will suffer undue hardship if the application
i s-deni ed; or

(2) The enployer will give a sem nonthly advance equivalent to
approxi mately one-half of the nonthly "take hone" pay to
each enpl oyee.

(b) MWhere the director grants an enployer's request to
establish regul ar paydays |ess frequently than sem nonthly on the
grounds of undue hardshi p under subsection (a)(1l), the exception
shall expire two years fromthe date of grant. A request for renewal
of exception shall be submtted to the director at least thirty days
prior to expiration of the exception then in force. (Eff. 7/30/81]
(Auth: HRS 8388-13) (Inp: HRS 8§388-2)

8§12-21-4 Wthholding of wages. Adjustnent in wages for advances
or correction of conmputation errors from previous payrolls shall not
be consi dered as deducti ons under section 388-6, Hawaii Revised
Statutes. [Eff. 7/30/81] (Auth: HRS 8388-13) (Inp: HRS 8§388-6)

812-21-5 Notification. (a) Every enployer shall, at the tine
of each paynment of wages, furnish each enployee an item zed
statenment in witing show ng:

(1) The nane of the enployer

(2) The nanme of the enployee;

(3) The inclusive dates of the period for which the enployee
is paid;

(4) Total gross conpensation;

(5) The anount and purpose of each deduction, except that al
deducti ons made on witten orders of the enployee nay be
aggregated and shown as one item

(6) Total net pay; and

(7) Date of paynent.

(b) The pay statenent shall be furnished in a formthat the
enpl oyee nmay retain as a personal record. It nmay be in the formof a
section detachable fromthe check or a separate form [Eff. 7/30/81]
(Auth: HRS 8388-13) (Inp: HRS 8§388-7)

812-21-6 Individuals enployed in bona fide executive,
adm ni strative, professional, or outside salesnman capacity. (a) An
i ndi vi dual enployed in a bona fide executive capacity is an enpl oyee
whose:
(1) Conpensation is $1,500 or nmore per nmonth (exclusive of
board, |odging, or other facilities); and
(2) Primary duty consists of the managenent of the enterprise
or recogni zed departnment thereof, which includes the
customary and regul ar direction of the work of two or nore
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enpl oyees.

(b) An individual enployed in a bona fide adm nistrative

capacity is an enpl oyee whose:

(1) Conpensation is $1,500 or nore per nonth (exclusive of
board, |odging, or other facilities); and

(2) Primary duty consists of the performance of office or
non-manual field work directly related to managenent
policies or general business operations of the enpl oyer or
the enmpl oyer's custoners, which includes work requiring
t he exercise of judgment or discretion.

(c) An individual enployed in a bona fide professional

capacity is an enpl oyee whose:

(1) Conpensation is $1,500 or nmore per nonth (exclusive of
board, | odging, or other facilities); and

(2) Primary duty consists of the performance of work requiring
know edge of an advanced type in a field of science or
| earning or requiring invention, inmagination, or talent in
a recogni zed field of artistic endeavor.

(d) An individual enployed in an outside salesman capacity is

an enpl oyee:

(1) Whose conpensation is $1,500 or nore per nonth (exclusive
of board, |odging, or other facilities);

(2) Who is enployed for the purpose of making sal es or
obtaining orders or contracts for services or for the use
of facilities for which a consideration will be paid by
the client or custoner;

(3) Who is customarily and regul arly engaged away fromthe
enpl oyer's place or places of business; and

(4) Whose hours of work of a nature other than that descried
above do not exceed forty per cent of the hours worked in
t he wor kweek by ot her enployees. [Eff. 9/27/87] (Auth:
HRS 8388-13) (Inp: HRS 8§388-11)

8§12-21-7 Accrued vacation; severance pay. A claimfor accrued
vacati on or severance pay shall be considered filed within one year
fromthe date the vacation or severance pay is due and payable if
filed with the director or authorized departnental representative
within one year fromthe date of term nation from enploynment with the
empl oyer. [Eff. 7/30/81] (Auth: HRS 8388-13) (Inp: HRS 8§388-11)

812-21-8 Hearing. |In order to determne the validity of the
wage claimand to bring about possible settlenent, an infornal
hearing may be conducted by the director or authorized departnental
representative. If a hearing is to be conducted, witten notice of
hearing specifying the tine and place thereof and the claimin
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di spute shall be given or mailed to the parties five or nore days
before the hearing. Oral or witten evidence of any nature whether
or not conformng to the rules of evidence Play be accepted. If
either party fails to appear, the decision as to the validity of the
claimshall be made on the basis of available information. [Eff.

7/ 30/ 81] (Auth: HRS 8388-13) (Inp: HRS 8§388-9)

812-21-9 WAge claimfund. The director shall establish a wage
claimfund for the purpose of depositing and di sbursing nonies
collected for enployees as wage clains or back pay. [Eff. 7/30/81]
(Aut h: HRS 8388-13) (Inmp. HRS 8388-11)
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